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CEQ S ON R\D CERITI H CATI ON GF REPRESENTATI VE

Oh Novenber 9, 1987, the Lhited FarmVWrkers of Anerica, AFL-A O

(UAWor Whion) filed a Petition for Certification seeking to represent all

the agricultural enpl oyees of Kubota Nurseries, Inc. (Enployer). An election

was conducted by the Agricultural Labor Relations Board (ALRB or Board) on

Novenber 16, 1987, wth the Tally of Ballots show ng the follow ng results:

URW. .o 22
No Lhion ....................... 9
Chal lenged Ballots .............. 0
Total ............ ... . 31

The Enpl oyer tinely filed objections to the el ection, two of

whi ch were set for an evidentiary hearing. The objections alleged that the

Petition for Certification was not filed i n accordance wth Labor Code

section 1156. 4, Y whi ch requires that the Board not consider such a

petition as tinely filed unless the

yAlI section references are to the Galiforni a Labor Gode unl ess

ot herw se i ndi cat ed herein.



enpl oyer's payrol |l for the payrol|l period i mediately preceding the
filing of the petition reflects at |east 50 percent of the enpl oyer's
peak agricultural enpl oynent for the current cal endar year. The
Executive Secretary al so asked the parties to brief the inpact, if any,
of the decision of the Court of Appeal in Adanek & Dessert, Inc. v. ALRB
(1986) 178 Cal . App. 3d 970

[224 Cal . Rotr. 366] on the determnation of the peak issue in

this case. 2/

n July 26, 1988, Investigative Hearing Examner (IHE) Marvin
J. Brenner issued the attached Decision in which he recormended that the
Enpl oyer' s objections to the el ection be dismssed and that the UFWbe
certified as the exclusive representative of all the agricultural
enpl oyees of the Enployer in the Sate of Galifornia. The Enpl oyer filed
exceptions to the IHE s decision wth a brief in support thereof.y

The Board has considered the | HE s recommended decision in
light of the record and the exceptions and briefs of the Enpl oyer and has
decided to affirmthe I|HE s rulings, findings and concl usions, and to
certify the results of the election.

The Enpl oyer excepts to the IHE s finding that the Petition for
Certification nmet the peak agricultural enpl oynent requirenment of section
1156.4. For the reasons set forth below we conclude that the exception

| acks nerit.

2/ The Board' s answer to this question appears in footnote 8,
post .

8/ The Regional DO rector sought and was granted |ntervenor status

w thout objection by any party and thereafter filed a post-hearing bri ef
and a brief in response to the Enpl oyer's exceptions. For reasons

di scussed nore fully bel oy the Board declines to consider the Regi onal
Orector's brief in deciding the issues in this case.

15 AARB N0 12 2.



In adopting the Agricultural Labor Relations Act (ALRA or Act),
the Galifornia Legislature acknow edged that agriculture is a seasonal
occupation for nost agricultural enpl oyees and for that reason sought to
ensure that both initial certification as well as decertification
el ections woul d be held only when the eligible electorate is
representati ve of the enployer's entire year-round work force.
Accordingly, Labor Gode section 1156.4 provides that no representation
petition wll be deened tinely filed unl ess the enpl oyer's payroll for
the period i mediately preceding the filing of the petition represents 50
percent of its peak agricultural enploynent for the current cal endar
year. The foregoing requirenent is nore specifically inplenented in
section 1156. 3(a) (1) which provides that a valid petition for
certification nust allege, in part, as foll ows:

That the nunber of agricultural enpl oyees currently enpl oyed
by the enpl oyer naned in the petition, as determned fromhis
ot Tess han 80 porbent of b & peak 0% cultUral - enpl oyirent
P 8r the current cgl endar year. (Errphas?s added. ) oy

The | HE adopted the Enpl oyer's stipulation that "no nore than 64
enpl oyees" were enpl oyed during its peak enpl oynent period for the
cal endar year in which the petition was fil ed. 4 But the Enpl oyer al so

contends that no nore than 31 enpl oyees actual |y worked during the pre-

petition payroll period and therefore the

4/ H H H H n "

— Wile we ordinarily woul d view the phrase "no nore than" as
bei ng i nsufficient for establishing the nunber of enpl oyees actual ly
enpl oyed, we accept the stipulation in this instance because it is
supported by an i ndependent finding of the IHE (Decision of |HE

(ITHED at p. 17.)

15 ALRB No. 12 3.



petition was not tinely filed.

The dispute herein revol ves around Adan Mercado, the potenti al
32nd enpl oyee. Mercado did not actually performany work for the
Enpl oyer during the pertinent payrol| period as he was absent due to a
work-related disability, and consequently his nane did not appear on the
Enpl oyer' s appl icable pre-petition payroll. The Enpl oyer contends that,
in the absence of Mercado as a currently enpl oyed worker, the pre-
petition peak requirenent is not net. The Enpl oyer nakes this contention
despite the fact that it stipulated to Mercado's eligibility to vote.

The nunber of "currently enpl oyed" workers i s conposed of
workers "as determned from[the enpl oyer's] payroll imediately
preceding the filing of the petition. . ." (section 1156.3(a)(1)), while
the nunber of eligible voters is conposed of those agricul tural enpl oyees
"whose nanes appear on the payrol|l applicable to the payrol | period
i medi ately preceding the filing of the petition. . ." (Section 1157.)
The Enpl oyer's contention can have neaning only if "as determned from
[the enpl oyer's] payroll imediately preceding the filing of the
petition” can nean sonething different from"whose nanes appear on the
payrol | applicable to the payrol| period i medi ately preceding the filing
of the petition." S nce both of those Iimting clauses are keyed to the
sanme payrol |l period, we find no circunstances under which the franers of
our Act woul d have wanted the two |inguistic fornul ations to have
produced antithetical results. |In other words, since we are concerned
w th achieving a representative vote through a representative el ectorate,

there is no reason for

15 AARB Nb. 12



finding an eligible voter not countabl e for purposes of peak, or finding
soneone who is countable for peak not eligible to vote. Gonsequently,
aside froma few technical distinctions not rel evant here, we consi der
the two cl auses to be synonynous, and we w Il construe precedent under
the one formul ati on as being applicable to the other as well .5/

Labor Code section 1156.3(c) establishes a statutory presunption
favoring certification of the results of an election. (Ruline Nursery Q.

v. Agricultural Labor Relations Board (1985) 169 Cal . App. 3d 247 [ 216

Gl .Rotr. 162].) Thus, the Enpl oyer, as the objecting party, bears the
burden of overcoming the Regional Drector's finding that the petition
herein was tinely filed wth respect to the peak requirenent. |In that
connection, the Enpl oyer al so bears the burden of denonstrating why

Mer cado shoul d not be counted for the purpose of conputing peak. Ve find
that adequat e grounds for exclusion of Mercado have not been

denonst r at ed.

As a general rule, an enployee deened to be "currently
enpl oyed® wthin the nmeaning of section 1156.3(a)(l) is one who
nornal |y woul d have wor ked because there was work available for himor
her, as distinguished froman enpl oyee who had been laid off, or not
yet recalled, because there was no work to be perfornmed by that

enpl oyee. (Rod MLellan Go. (1977) 3 ALRB

o In finding the two clauses to be synonynous, we do not, however, find
the concepts of "currently enpl oyed" for purposes of the peak
determnation and "eligible to vote" for participation in Board conducted
el ections to be interchangeabl e. (See exceptions set forth in the Act at
section 1157 as it relates to economc strikers, and in the Board' s
regul ations at CGal. Gode Regs., tit. 8, sections 20352 and 20355(a ) (1)-
(8), pertaining to eligibility and el ecti on objections.)

15 AARB Nb. 12 5.



No. 6, at p. 4.) Wen considering whether an individual is currently
enpl oyed, the Board may examne "such factors as the enpl oyee's
history of enpl oynent, continued paynents into insurance funds,
contributions to pension or other benefit prograns, and any ot her

rel evant evi dence whi ch bears upon the question of whether or not
there was a current job or position actually held by themduring the
rel evant payroll period." (Ibid.)

In this instance, however, the Enpl oyer has failed to neet its
burden of establishing that Mercado woul d not have worked but for his
| eave. Specifically, the Enpl oyer has not shown that Mercado had
voluntarily severed his enpl oynent, or been discharged. Nor has the
Enpl oyer shown that no job was being held open for him (Red Arrow
Frei ght Lines (1986) 278 NLRB 965 [121 LRRM 1257].) Accordingly, we

concl ude that Mercado continued to enjoy enpl oyee status, that he woul d
have worked during the pertinent eligibility period but for his absence
due to his work-related disability, L and thus he was "currently enpl oyed"

as that termis used in section 1156. 3(a ) (1).1/

o Wiile our finding inthat regard is premsed on the Enpl oyer's
failure to establish otherwise, our finding is bolstered by the fact that
the Enpl oyer stipulated that Mercado was eligible to vote, indicating
that it continued to grant Mercado enpl oyee status. V¢ find additional
support for our finding in the fact that while Mercado worked for the
Enpl oyer as an irrigator, the pre-petition enpl oyee roster reveal s no
other enpl oyee in that particular job classification, thus raising an
I nference that Mercado had not been repl aced.

o Thus, the absence of Mercado's nane fromthe pre-petition payroll is
not controlling if he is otherwse "currently enpl oyed.”" The payroll is
not to be identified wth any particul ar piece of paper. (Rod MlLellan
G. (1977) 3 ALRB Nb. 6 at pp. 3-4.)

15 ALRB No. 12 6.



As we have found that Mercado was currently enpl oyed during
the qualifying period, we conclude that 32 out of 64 potentially
eligible voters were currently enployed in the rel evant tine period.
Therefore, the Act's peak requirenent was
net, and the instant Petition for Certification was tinely filed

under sections 1156.3(a)(l) and 1156. 4. 8 O that basis, we

affirmthe I|HE s recoomendation that the Uhited FarmVérkers of America,
AFL-AQ be certified as the excl usive bargaining representative of all
the agricultural enpl oyees of the Ewloyer inthe Sate of Galifornia.

Regional Drector's Intervention

The Board i s concerned about the advocacy position taken by
the Region's counsel during the briefing in this case. Ve consider
I nappropri ate the request for sanctions agai nst the Enpl oyer for having
pur sued obj ecti ons whi ch had al ready been set for hearing by the
Executive Secretary, but which the Regional Attorney, follow ng the
presentation of the Enpl oyer's case, considered frivolous, in bad faith,
and intended solely for purposes of delay. The request for sanctions is
a clear indication that the Regional Attorney exceeded the legitinate
bounds of protecting the Regional Drector's interest, on behal f of the
Board, in developing a full and conpl ete record and substantiating the

integrity of the Board' s el ection processes.

8 Snce peak in this case is obtai nabl e by the straight "body
count” nethod (see Donley Farns, Inc. (1978) 4 ALRB N 66), the "Sai khon
aver agi ng net hod" as discussed in Adanek & Dessert, Inc. v. ALRB (1986)
178 Gal . App. 3d 970 [224 Cal . Rotr. 366] has no application here. (See
IHE s related discussion at |HED at p. 11.)

15 ALRB No. 12 1



In Slva Harvesting, Inc. (1985) 11 ALRB Nb. 12, the Board

w t hout comment uphel d the | HE s unchal | enged determnation that the
above interests of the region warranted full party status for the region
inelection-related hearings. (ld. at IHED p. 20.) Likew se in George A
Lucas & Sons (1982) 8 ALRB No. 61, the Board did not address the IHE s

permtting the Regional Drector, over the objection of the enployer, to
intervene and litigate the case as a full party. In WIIliamBuak Fruit

Gonpany, Inc. (1987) 13 ALRB No. 2, the Board in dicta approved

intervention as of right by the Regional Drector (whose participation
would not be |imted to natters concerning the i ssuance of subpoenas
under Cal. (ode Regs., tit. 8, section 20250(g)) when the integrity of
the Board s processes was placed in issue. None of these cases, however,
properly stands for the proposition that the limted intervention
permtted a Regional Drector all ows partisan advocacy by a Regi onal
Attorney. Rather, the purpose for such limted participationis to
ensure that the evidentiary record is fully devel oped and that the basis
for the Board's action is fully substantiated. To the extent that these
cases attribute "full party" status to a Regional Drector's
participation, they are hereby di sapproved and overrul ed.

Unfortunately, the Regional Attorney becane an active and
partisan participant in this proceeding. In order to prevent such
conduct in the future in hearings where the Board s handling of
representation matters is called into question, the Regional Drector's
participation therein shall be scrupulously limted to protecting the

legitinate interests of the Regional Drector as

15 ARB Nb., 12 8.



outl i ned above.
CERTI Fl CATI ON CF REPRESENTATI VE

It is hereby certified that a mgority of the valid votes have
been cast for the Whited FarmVWrkers of Amwerica, AFL-A Q and that,
pursuant to Labor Code section 1156, the said | abor organization is the
excl usive representative of all agricultural enpl oyees of Kubota
Nurseries, Inc. inthe Sate of Galifornia for purposes of collective
bargai ni ng as defined in Labor Gode section 1155.2(a), concerni ng wages,
working hours, and other terns and conditions of enpl oynent.

DATE  August 18, 1989

GREGRY L. GONOT, Acting Chai rnan
| VONNE RAMCS R CHARCSON, Mener

JIMELLI S, Menber

L The signatures of Board Menbers in all Board deci si ons appear
wth the signature of the Chairnman first (if participating), followed by
the signatures of the participating Board Menbers in order of their
seniority. There are currently two vacanci es on t he Boar d.

15 AARB Nb. 12 9



CASE SUMARY

Kubot a Nurseries, |nc. 15 ALFB Nb. 12
(URWY Case N\o. 87-RG 13- SAL
| HE Deci si on

Followng a petition for certification filed by the United FarmWrkers of
Amrerica, AFL-AQ O (U”RWor Uhion) on Novenber 9, 1987, an el ection was
conducted by the Agricultural Labor Relations Board (ALRB or Board) on
Novenber 16, 1987, to determne whet her the Uhi on woul d becone t he
certified collective bargaining representative of all the agricultural

enpl oyees of Kubota Nurseries, Inc. (Enployer). The election results were
as follows: 22 votes for the UFW 9 votes for no union, and O chal | enged
ballots for atotal of 31 votes cast. The Enpl oyer tinely filed objections
to the conduct of the election, of which the Executive Secretary of the
Board set two for hearing, and al so asked the parties to brief the inpact,
if any, of the decision of the Gourt of Appeal in Adanek & Dessert, Inc. v.
ALRB (1986) 178 Cal . App. 3d 970 [224 Cal . Rotr. 366] on the issues presented
by the Enpl oyer's objections. The Enpl oyer contended that it was not at
peak for purposes of the requirenents of Labor Code sections 1156. 3(a) ()
and 1156.4 due to the absence of the nane of enpl oyee Adan Mercado fromthe
pre-petition payroll. Mercado was on unpaid disability | eave during the
relevant period. The Investigative Hearing Examner (1HE) recommended t hat
the Enpl oyer's objections be dismssed, and that the Lhion be certified as
the col | ective bargai ning agent of the Enpl oyer's enpl oyees.

Boar d Deci si on

The Board affirned the | HE s recommended decision. Noting that the

Enpl oyer had stipulated to Mercado's status as an eligible voter, and that
the Enpl oyer had failed to bear its burden of denonstrating that Mercado
woul d not have worked during the rel evant payrol| period, the Board agreed
that Mercado shoul d have been included in the peak determnation despite
the absence of his name fromthe Enpl oyer's payrol | for the rel evant
period. The Board observed that the proper standard for determ ning

whet her an enpl oyee was "currently enpl oyed" for purposes of Labor Code
sections 1156.3(a)(l) and 1156.4 was the sane as that for determning

whet her an enpl oyee was an eligible voter under section 1157, viz., whether
the enpl oyee woul d nornal | y have worked during the rel evant period because
work was avail abl e for the enpl oyee, as distingui shed froman enpl oyee who
had been laid off, or not yet recal |l ed, because there was no work to be
perforned by that enpl oyee. (Rod MLellan Gonpany (1977) 3 ALRB No. 6.)
The Board al so di sapproved of the Regional Attorney's conduct in filing a
brief requesting sanctions agai nst the Enpl oyer for advanci ng an ar gunment
considered by the Regional Attorney to be frivolous, in bad faith, and
advanced for purposes of delay. The Board found the Regional Attorney's
conduct to have exceeded the limted intervention al |l oned Regi onal
Orectors in election



proceedings in order to develop a full and conplete record and to protect
the integrity of the Board s el ection processes. The Board di sapproved
and overrul ed | anguage in earlier cases which allowed Regional Drectors
"full party" status, and mght have seened to justify the Regi onal
Attorney' s partisan stance.

* % *

This Case Summary is furnished for information only and is not the
official statenent of the case or of the ALRB

15 AARB Nb. 12
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Oh Monday, Novenber 16, 1987, the Agricul tural Labor Rel ations
Board (hereinafter "ALRB' or "Board') conducted a representation el ection
anong all the enpl oyees of Kubota Nurseries, Inc. (referred to
herei nafter as "Enpl oyer") pursuant to a Petition for Certification filed
by the Lhited FarmVWrkers of Arerica, AFL-AQ O (referred to herei nafter
as "UFW or "lhion"). The Tally of Ballots showed that there were 32
enpl oyee nanes certified as being on the eligibility list (to which
nunber there was no objection), that 31 persons voted, and that of that
nunber, 22 voted in favor of the UFWw th 9 agai nst. There were no
chal  enged ballots. (Jt.9 and 4.)1

O Novenber 23, 1987 the Enpl oyer filed a Petition Setting
Forth (oj ections to Gonduct of Hection (Jt.6 and 10) wth ni ne
objections listed. O these, the Executive Secretary of the ALRB
di smssed seven and set the followng two for hearing:

1. Wether the Regional Drector inproperly determned that
the representation petition in the above-captioned natter was tinely
filed pursuant to Labor Code section 1156.4 and rel evant Board precedent
(objection nos. 8 and 9); and

2. Wat inpact, if any, the Gourt of Appeal's decision in
Adanek & Dessert, Inc. v. Agricultural Labor Rel ations Board

1I—Ierei nafter the joint exhibits will be identified as "Jt. _".
References to the Reporter's Transcript wll be noted as "(Roman Nuneral :

p. )"



(1986) 178 Cal . App. 3d 970, 224 Cal . Rotr. 366, has on the peak
guestion in this case.

The hearing proceeded on these objections on April 6, 1988.
The Enpl oyer and Uhi on were present throughout the entire hearing, as
was the Salinas Regional dfice of the ALRB which intervened in the
case W thout opposition. (1:1.) Al the parties were given the
opportunity to participate fully in the proceedi ngs. The parties
el ected not to present any testinonial evidence but to jointly
stipulate in all record evidence. The Enpl oyer and the Salinas
Regional Ofice filed post-hearing briefs .

Uoon this record and after careful consideration of the
argunents and briefs of the parties, | nake the foll ow ng:

FI ND NS GF FACT

. Jurisdiction

| find that Kubota Nurseries, Inc., is an agricultural
enpl oyer within the neaning of section 1140.4(c) of the Agricul tural
Labor Relations Act (hereafter "ALRA' or "Act") and that the UFWis a
| abor organi zation wthin the neani ng of section 1140.4(f) of the Act.
[1. The D spute

The FHling of the Petition for Certification and the
Events Thereafter

Oh Novenber 9, 1987 the UFWfiled a Petition for
Certification. (Jt.1). (1:2.)



Pursuant to the ALRB Regul ati ons, 2 the Ewpl oyer, on Novenber
12, 1987, filed a Witten Response to the Petition (Jt.2) in which it
took the position that said Petition was untinely based upon the claim
that the Enpl oyer's work force was not at peak, i.e., during the

eligbility payroll period,

:AITI?B Regul ation Sections 20310(a), (a)(6) and (a)(6) (A provide as
ol | ows:

"Section 20310 - Enpl oyer (oligations

(a) Enployer's witten response to the petition. Uon
service and filing of a petition, as set forth above, the enpl oyer so
served shall provide to the regional director or his or her designated
agent, wthinthe tine limts set forth in subsection (d), the
followng infornati on acconpani ed by a decl aration, signed under
penalty of perjury, that the infornation provided is true and correct:

(6) Astatenent of the peak enpl oynent (payroll period
dat es and nunber of enpl oyees) for the cal endar year in the unit sought
by the petition. If the enpl oyer contends that the petition was filed
at a tinme when the nunber of enpl oyees enpl oyed constituted | ess than
50 percent of its peak agricultural enpl oynent for the current cal endar
year, the enployer shal |l provide evidence sufficient to support that
cont enti on.

A |If the enpl oyer contends that the payroll period
of peak enpl oynent for the cal endar year has al ready passed, he shall
provide the regional director wth payroll records which show the
nunber of enpl oyees enpl oyed each day and the nunber of hours each
enpl oyee worked during the peak payrol| period."

A"Attached to its Witten Response were the foll ow ng docunents: 1) an
eligibility list (Jt.2A) (attached as "Exhibit A'); 2) the eligibility
week, Cctober 27, 1987 - Novenber 2, 1987 (Jt.2B) (attached as "Exhibit
B'); 3) theeligibility list for the peak period April 7 - April 13,
1987 (Jt.20 (attached as "Exhibit C'); 4) tine cards, 31 in nunber,
for the eligibility period (Jt.2D (attached as "Exhibit B-1"); and 5)
tine cards, 62 in nunber, for the peak period (Jt.2E) (attached as
"Bxhibit GI") (1:5-6).



Tuesday, Qctober 27 through Novenber 2, 1987, the Enpl oyer's enpl oyee
conpl enent constituted | ess than fifty percent (50% of its peak
agricultural enpl oynent for the current cal endar year.4 Inthis initial
response to the Petition, which was verified by the Enpl oyer's President,
Ted K Kubota, the Enpl oyer represented that it enpl oyed 32 workers
during the payrol|l period inmedi ately preceding the filing of the
Petition. (Jt.2, pp. 4-5.) The Enpl oyer al so represented that 66
wor kers were enpl oyed during the peak payrol|l period, April 7, 1987
through April 13, 1987.°(Jt.2, p. 5.)

At sone point thereafter, the Enpl oyer's counsel, Thonmas M

@ ovacchi ni, tel ephoned Board agent Harry Mrtin. 6 Curi ng

“The Agricultural Labor Relations Act at Section 1156. 3(a)(l) provides
that a petition for a union el ection nust all ege:

"That the nunber of agricultural enpl oyees currently enpl oyed
by the enpl oyer naned in the petition, as determned fromhis
payrol | imediately preceding the filing of the petition, is
not less than fifty percent of his peak agricul tural

enpl oynent for the current cal endar year."

5I—bwaver, only 65 workers' nanes actual |y appeared on the peak list the
Enpl oyer presented to the Board agent assigned to the case, Harry Martin
(Jt.20. Andinfact, it later turned out that one of the nanes on the
list was there in error. Rafael Leon Rodriguez did not work during the
peak week. (1:14-15.) In addition, the Enpl oyer only presented 62 tine
cards (Jt.2E) (1:6). In fact, it was 64 enpl oyees that worked, not 62.
No tinme card was presented for Adan Mercado; he was a sal ari ed enpl oyee.
And Yukiko Chaid s tine card was not presented until the day of the
hearing. (1:15-16.)

6i s not entirely clear when this tel ephone conversation (or
conversations) occurred. However, the contents of this (and ot her)
conversations were reduced to witing when G ovacchini wote a letter to
Martin on Novenber 13 and served sane upon him
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that conversation Martin told @ ovacchini that he had cone to the

concl usion that the Enpl oyer's payrol |l period i mediatel y precedi ng the
filing of the election petition was at |east 50 percent or nore of peak
for the current calendar year. Martin had determined this using a head
count conpari son of the peak payroll wth the payrol |l imedi ately
preceding the filing of the Petition. In particular, Martin stated that
al though the peak head count attached to the Enpl oyer's Witten Response
the Petition for Certification showed 66 enpl oyees, he believed that 34
enpl oyees worked during the payrol | period preceding the Petition.
Martin had arrived at a head count of 34 because in addition to the 31
nanes shown on Exhi bit "B',8(Jt.ZB) he located 2 tine cards in Exhibit "B
[" (Jt.2D in the nanes of Arturo Alfaro and Mguel Barrientos, whose
nanes did not appear on Exhibit "B'; and he found that Exhibit "A' (the

"Excelsior list") showed the nane of Adan D Mercado (an irrigator) which

(Footnote 6 Conti nued)

on that same day (Jt.ll1). The parties have stipulated that many of the
representati ons contained in that correspondence were truthful. (1:22).
The factual conclusions herein which relate to di scussi ons about peak
bet ween d ovacchini and Martin derive fromthis Sipul ation.

7I—Ier ei nafter the phrases "head count/body count” or "head count
net hod/ body count nethod" w Il be used interchangeably.

8The letters "B', "B 1" etc. which later appeared in the correspondence
to Martin (Jt.I1l) refer to exhibits which were attached to the

Enpl oyer's Witten Response to the Petition for Gertification filed on
Novenber 12, 1987. (See footnote 3, supra)
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was not listed on Exhibit "B' either and for whomthere was no tine card
in BExhibit "B-1". It was Martin's belief that these 3 nanes when added
to the 31 nanmes on Exhibit "B-1" raised the total head count for the
payrol | period preceding the el ection to 34, which was nore than 50
percent of the 66 nanes appearing on the peak payrol|l at Exhibits "C'
(Jt.20 and "GI" (Jt.2B). (See aso Jt.ll, p. 1) (1:22-23.)

In a subsequent conversation, @ ovacchini told Martin that
Exhibit "B' to the Enpl oyer's Response |isted all persons (31) who
perfornmed work during the period i medi ately preceding the filing of the
election Petition and that "B-1" listed the tine cards for those
individuals. Qounsel further told Martin that Arturo Aifaro was the
sanme person as Jose A Alfaro and that Mguel Barrientos was the same
person as Mguel H ores.9 He expl ained that the 31 nanmes |isted on
Exhibit "B' were the sane individual s listed on 31 tine cards as Exhibit
"B (Jt.11, p. 2) (1:23).

As regards Adan D Mercado, G ovacchini represented to Martin
that he was not eligible to vote as he had not worked during the period
preceding the filing of the election petition in that he was on a
disability | eave:

"I further explained to you that the individual, Adan D

Mercado, listed on Exhibit ‘A did not work during the payroll
period preceding the filing of the Hection

9This was correct information as stipulated to by the parties (I
:16-17.)



Petition. Rather Adan Mercado was injured and on disability
fromQCtober 23, 1987 to the present. The only reason Adan

Mer cado's Nane ended up on the Excel sior |ist was because Kubota
Nurseries' fice, when sending the nanes and addr esses over
the phone to our secretary (while Ted Kubota was driving the
tine cards fromhis Castroville office to our Fresno office)
wasn't sure whether to include or exclude Adan Mercado as an
eligble voter while on disability |eave. As a result, Adan

Mer cado' s nane ended up on the Excel sior list even though he
did not work and therefore had no tine card for the period
preceding the filing of the Petition. This is why his nane
does not appear on Bxhibit 'B' show ng hours worked for the
period preceding the Petition; and this is why he has no tine
card in Exhibit "Bl for the period preceding the filing of the
Petition." (Jt.Il, pp. 2-3) (1:22-23.)

Thus, dovacchini's position as expressed to Martin was that
there were no nore than 31 enpl oyees who worked in the eligibility
period of Gctober 27 - Novenber 2, 1987:

"I'n summary, only 31 individual s worked during the payroll
period i medi ately preceding the filing of the Hection
Petition. These 31 nanes and tine cards are set forth at
Exhibit 'B' and 'B-1' to the Enpl oyer' s Witten Response. Jose
A Afaro and Mguel Hores, on Exhibit 'B are the sane
persons as Arturo Alfaro and Mguel Barrientos on Exhibit 'B
|'. Adan Mercado on Exhibit 'A (the Excelsior list) did not
work during the payrol|l period preceding the filing of the
Hection Petition because he was and still is on disability."
(Jt. 11, p. 3) (1:23. )

h Novenber 13, 1987, the Enpl oyer filed a First Anendnent to
Enpl oyer's Witten Fbsponse10 (Jt.3, Jt.3A and Jt.3B). The Cctober 27
- Novenber 2, 1987 eligibility list had

10The Anrendnent cane the sanme day the Salinas Regional Director
determned that an el ection should be held (Jt.9). The General (ounsel
argues that the Anendnent was untinely under ALRB Regul ati ons 20310( d)
and (e).



been reduced by one worker from32 to 31 (Jt.3A). Adan Mercado had been
renoved fromthe list. According to the Enpl oyer, the total head count
was now at 31 (Jt.3B). (Gonpare Jt.2Awth Jt.3A). Joint Exhibit 2C
the eligibility list for the peak period, April 7 - April 13, 1987, was
not anended (1:8-9).

A the hearing the parties stipulated to the follow ng: that 31
enpl oyees actual |y perforned work during the eligibility week of Qctober
27 - Novenber 2, 1987, that the 32nd enpl oyee, Mercado, did not work
during the said eligibility week because he was on a disability | eave due
to a work-related injury, that the Enpl oyer (and the Uhion) raised no
obj ection to Mercado’s voting in the election, and that in fact, he did
cast a ballot unchallenged. (I:14.) The parties further stipul ated that
Mer cado had previously perfornmed work during the peak week of April 7 -
April 13, 1987. (1:16.) It was also stipulated that the Enpl oyer did
not contend that nore than 64 persons worked during the sai d peak week.
(1:17.)

ANALYS S AND GONCLUSI ONS CF LAW
I11. The Peak Requirenent and the Burden of Proof

The key to resol ving peak issues is whether the nunber of
eligible voters is representative of an enployer's work force; the
eligible electorate is representati ve so long as the nunber of eligible
voters is wthin a narrow nmargin of 50 percent of the enpl oyer's peak
enpl oynent. Ruline Nursery Go. v. Agricultural Labor Relations Board
(1985) 169 Cal . App. 3d 247, 216 Cal . Rotr.




162. The peak requirenent insures that the total of enployees eligible
to vote is representative of the potential size of the work force which
w il be bound by the results of the election. A the sane tine, however,
section 1156.3(c) states that "[u]nl ess the Board determnes that there
are sufficient grounds to refuse to do so, it shall certify the

el ection". Tepusquet Mineyards (1984) 10 ALRB No. 29. The Board has said

that by this section the Legislature has established a presunption in
favor of certifying the results of an election and that the burden of
proof rests upon the party objecting to the election. Ibid. See also
Galifornia Lettuce Go. (1979) 5 ALRB No. 24. As pointed out in Charles
Ml ovi ch (1979) 5 ALRB No. 33,

"because opportunities for representation el ections in

agriculture are limted, Board decisions have consistently

folloned a policy of upholding the el ections unless it is clear

that to do so would violate the rights of enpl oyees or a

reasonabl e interpretation or application of the Act."

Thus, if the enpl oyer contends that the petitionis filed at a

ti ne when the nunber of enpl oyees is | ess than 50 percent of peak, the
enpl oyer is required to provide evidence sufficient to support that

contention. Tepusquet M neyards, supra (1984) 10 ALRB Nb. 29. The

burden is not on the Board agent to nmake specific inquiries in order to

determne the correctness of an enpl oyer's antici pated peak figure. 11

Char |l es Mal ovi ch, supra

“Een in past peak cases, estinating peak, given the setting in which
this conputation nust generally be nmade, can be no nore than just that -
an estimate. Wne VWrld, Inc. d/b/a Beringer Vineyards (1979) 5 ALRB Nb.
41.
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(1979) 5 ALRB No. 33; Domngo Farns (1979) 5 ALRB No. 35. Nornal ly/ Board

agents nust be able to rely on the accuracy of statenents or payroll
records submtted to themby an enpl oyer during a peak investigation. It
Is the enpl oyer's burden to keep accurate payroll records, and Board
agents are entitled to rely on the accuracy of the payroll infornation
submtted by the enpl oyer. Tepusquet M neyards, supra (1984) 10 ALRB Nb.
29. See also A& D Christopher Ranch (1981) 7 ALRB No. 31, fn. 1.

V. The Body Gount Met hod

Uhder the body count nethod, the nunber of enpl oyees worki ng
for the enpl oyer during the peak period is conpared wth the nunber of
wor kers enpl oyed during the pre-petition period. Donley Farns, |Inc.

(1978) 4 ALRB No. 66.

The body count is the favored nethod to determne peak. Adanek

& Dessert, Inc. v. Agricultural Labor Rel ations Board (1986) 178

Gal . App. 3d 970. The use of the "averagi ng" nethod adopted in Mrio

Sai khon, Inc. (1976) 2 ALRB No. 2 is unwarranted whenever a conventi onal

count of the nunber of enpl oyees in each of the payroll periods

establ i shes that the enpl oyer was at peak during the pre-petition period.
Therefore, the first determnation shoul d be whet her the peak requirenent
Is satisfied by the body count nethod. Only if that nethod fails to
produce a finding of peak, should the Sai khon averagi ng net hod be

applied. A & D Christopher Ranch, supra (1981) 7 ALRB No. 31; Donl ey

Farns, Inc., supra (1978) 4 ALRB No. 66; Tepusquet M neyards, supra
(1984) 10 ALRB No. 29.
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V. Were the Board Agent Incorrectly Anal yzes the Body Gount

Wiere a Board agent incorrectly anal yzes the infornation
provided to himeven if errors are made in his cal cul ation of the
figures—this fact is not relevant to the question of whether peak is in

fact present. In Charles Ml ovich, supra (1979) 5 ALRB Nbo. 33 the Board

pointed out that it would not limt itself to a consideration of the
net hods actual | y enpl oyed by the Board agent in his investigation but
woul d i ndependent|y determne whether a finding of tineliness was
reasonabl e based upon the infornmation available at the tine. As stated

by t he Boar d:

"To limt our inquiry to the adequacy of the actual investigation
woul d lead to the overturning of tinely elections nerely because
a peak determnation which ultinately proved to be reasonabl e nay
havef been arrived at by inadequate nethods.” 5 ALRB No. 33, p.
11, fn. 7

This principle was approved by the Gourt of Appeal in Ruline
Nursery o. v. Agricultural Labor Rel ations Board, supra (1985) 169
CGal . App. 3d 247, 216 Cal . Rotr. 162 where the Qourt, referring to Charl es

Mal ovi ch, supra, said:

"By this rationale, the Board clearly spelled out the reasons
why a del ayed and "hi ndsi ght* approach to deternini ng
representati on el ecti ons shoul d be avoi ded. (See al so Dom ngo
Farns, supra, 5 ALRB Nb 35, at pp. 7-8)" 169 Cal . App. 3d at
2583.

In A& D Christopher Ranch, supra (1981) 7 ALRB No. 31, |HED

p. 31, the enpl oyer had argued that the Regional Drector could not have
accurately determned peak wth the data avail able. The Board, affirmng
the Investigative Hearing Examner, gave recognition to the fact that

Labor Code section 1156. 3(c)
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specified that the objection nust be that the enpl oyer was not actually
at peak; whether peak was correctly arrived at -- whether the Board agent
was correct in each calculation -- was irrelevant so long as peak in fact
existed. See also Valdora Produce (o. (1977) 3 ALRB No. 8; Kawano Farns,
Inc. (1977) 3 ALRB No. 25.

M. Should AddamD. Mercado Have Been Gounted as Havi ng Been
on the Payroll for the Period Imnmedi ately Preceding the

FHling of the Petition for Certification?

Despite the fact that the Enpl oyer admts that Mercado "was on
disability leave during the eligibility week due to a work rel ated
injury" and "was eligible to vote." (Jt.10, attached Exhibit 6, p. 2),
the Enployer's position is that Mercado is not to be considered as havi ng
been on the payrol| immediately preceding the filing of the Hection
Petition for the sole reason that, being on a disability |eave, he did

not actually work during the eligibility period. Inits Petition Setting

Forth (pbjections to Gonduct of Hection (Jt.6), the Enpl oyer states the
follow ng on pages 1-2 of its Menorandumof Points and Authoriti es:

"BExhibit "A (Jt.2A herein) to said Witten Response
constitutes the eligibility list and sets forth the nanes, job
classifications, addresses and social security nunbers of all
enpl oyees eligible to vote in the election. It consists of 32
nanes. (Parenthesis added)

Exhibit 'B (Jt.2B herein) to said Witten Response |ists all
persons on payroll together wth their hours worked for the
Cct ober 27 through Novenber 2, 1987 payrol| period i nmedi at el y
preceding the filing of the Hection Petition. (Parenthesis
added) That Exhibit lists only 31 nanes. The reason Exhi bit
"A has 32 names and Exhibit 'B has only 31 nanes i s because
Adan D Mercado (who is listed on Exhibit "A', the Bigibility
List) did not work during the eligibility

-13-



week (of Exhibit 'B). M. Mrcado was on disability | eave
during the eligibility week due to a work related injury.

Thus, while he was eligible to vote (and therefore |isted on
Exhibit "A), he did not work during the eligibility week (and
therefore is not listed on Exhibit "B)."

Gounsel for the Enpl oyer explained that the only reason
Mer cado’s nane ended up on the eligibility list was because he "bel i eved"
Mercado "was el igible to work even though he was not actual |y on payrol |
due to his disability." (Jt.10, attached Exhibit 7, p. 3)

Respondent ' s argurent that Mercado was an eligi bl e enpl oyee for
voti ng purposes but not for purposes of determning peak is clearly
erroneous as it runs contrary to Board policy as set forth in prior case
law to broadly interpret the neaning of the word "payrol " or "payroll
period imedi ately preceding the filing of the petition." In Val dora

Produce . (1977) 3 ALRB Nb. 8, it was hel d that enpl oyees were to be

considered eligible to cast ballots if it appeared that they woul d have
performed work for the enpl oyer but for their absences due to illness or

vacation. And in Rod MLellan Go. (1977) 3 ALRB Nb. 6 the Board hel d

that enpl oyees on pai d vacation or paid sick | eave during the applicabl e
payrol | period were eligible to vote. The Board found that "the term
"payrol " did not describe a particular piece of paper." 3 ALRB Nb. 6 at
pp. 3-4; see also Comte 8, S ndicato de Trabaj adores Canpesi nos Li bres

(Hji Bros.) (1987) 13 ALRB No. 16.

But nost inportant for our purposes here is the case of Wne

Wrld, Inc. (1979) 5 ALRB No. 41 where four enpl oyees were
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chal I enged during the voting on the grounds that their nanes did not
appear on the list of enpl oyees who worked during the rel evant payrol |
period. Conpany records indicated that three of the four enpl oyees had
been injured in work-rel ated accidents prior to the election and that
their injuries prevented themfromreturning to nornal work until after
the week used to determine voter eligibility (IHED, pp. 5-6). The Board,
after finding these enpl oyees eligible to vote despite the fact that
their names did not appear on the rel evant payrol| records, 12 al so found
that their names should be added to the list of enpl oyees who actual |y
worked during the eligibility week for purposes of conputing peak. In so
hol di ng, the Board specifically found:

"Labor Gode Section 1156.4 prohi bits us fromconsi dering any
petition for certification as tinely unless it is filed when the
Enpl oyer is at no less than 50 percent of its peak agricul tural
enpl oynent for the current cal endar year. Initially, we reject
the Enployer's contention that we shoul d consider only those

enpl oyees who actual |y perforned work during the eligibility week
in determning whether this requirenent has been net. The purpose
of the peak requirenent is to insure that the nunber of enpl oyees
eligible to vote is representative of the overall |abor force
which will be affected and bound by the results of the el ection.
Therefore, in order to determne whether the peak requirenent has
been net, it is necessary in this case to conpare the nunber of
enpl oyees eligible to vote wth the nunber of enpl oyees at the
peak of enpl oynent for

12I nthis the Board was nerely foll owng NLRB precedent. Federal courts
have approved NLRB deci si ons whi ch have hel d that enpl oyees on disability
| eave are still considered enpl oyees entitled to vote in an el ection.
(See e.g., NL.RB v. Akinson Dredging Gonpany (4th dr. 1964) 329 F. 2d
158, cert, denied (1964) 377 US 965,84 S Q. 1647.
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the cal endar year." 13 5ARBN. 41 at p. 2

MI. It Vés Proper to Gonduct the H ection

Though Board agent Martin was in error that Acturo Afaro was a
different person fromJose A Afaro and that Mguel Barrientos was a
different person fromMguel Hores, he was still correct in having
concl uded, based upon what was presented to himat the tine, that peak had
been reached and that the el ection ought to go forward. This was because in
the Ewployer's initial response to the Petition, it had represented to the
Board, through the verified signature of its president, that 32 workers were
enpl oyed during the pavroll period inmmedi ately preceding the filing of the
Petition. (Jt.2, pp. 4-5). Though it clained that 66 workers were enpl oyed
during the past peak period, it listed only 65 such persons and presented
the tine cards of only 62. An enpl oyer ought not to be allowed to rely on
its own failure to provide a proper list as grounds to overturn the results

of an election. ™ Miranaka Farns (1983) 9 ALRB No. 20. Even after the

13It shoul d be noted that the Agricultural Labor Relations Act nakes no
di stinction between the use of the word "payrol|" or "payrol|l imediately
preceding the petition" as found in the election eligibility provision
(section 1157) and the use of those same words in the peak provision
(section 1156. 3(a)(1).

14It was not until the hearing that the tine card for Yuki ko Chaid was
presented. The Enployer explains inits Brief that Chaid s card "was
inadvertently omtted.” (Eployer's Post-Hearing Brief, p. 3, fn. 4. 1In
the case of Mercado, the Enpl oyer nerely states that he was a "sal ari ed
enpl oyee.” (Ewloyer's Post-Hearing Brief, p. 3, fn. 4. )

-16-



Enpl oyer filed its Arendnent (assumng arguendo it was tinely) claimng
that only 31 enpl oyees worked during the payrol |l period preceding the

el ection, Martin was reasonabl e i n determni ng peak since he had i ncl uded
as the 32nd enpl oyee, Adan D Mercado. It was proper to include Mercado
for purposes of the body count as he was an enpl oyee who surely woul d
have worked during the week preceding the el ection filing but for his

work-related injury. 15 See Wne Wrld, Inc., supra (1979) 5 ALRB No. 41.

Thus the body count reveal ed peak because 32 is nore than 50 percent of
62.

In point of fact the Enpl oyer admts that no nore than 64 persons
actual |y worked during the peak week of April, 1987. (I: 17.) The
Enpl oyer al so admts to 31 enpl oyees having worked during the eligibility
period. The key question then sinply revol ves around enpl oyee No. 32,
Mercado, the injured worker who was all owned to vote unchal | enged in the
election. As it has been shown that he shoul d have been included in the
body count, peak is once again reached, i.e., 32/64=50 percent.

MIl. The Request for Sanctions

The General Gounsel reguests sanctions agai nst the Enpl oyer on
the grounds that given the | egal precedent and stipul ated facts, the

Enpl oyer's continued litigation of the peak

15There is no evidence that Mercado's position had been taken over by any
ot her enpl oyee.
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i ssue nust be deened "frivolous, in bad faith, and solely intended for
delay.” (Intervenor's Brief In (pposition to Enpl oyer's (hjection to the
Hection, p. 10.)

This request is denied. The Enployer did no nore than to
stipulate to evidence relevant to the issues set forth for this hearing by
the Executive Secretary. Presunably, had the Enpl oyer presented frivol ous
or bad faith objections for review the Executive Secretary woul d not have
set themfor hearing.

| recommend that the results of the election be certified,

DATED July 26, 1988

///7// oAty / : //;:"-‘?Mﬁ

MARVM N J. BRENNER _
Investigative Heari ng Exam ner
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